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Schena, Cristeen

From: McDonnell, Ida
Sent: Tuesday, August 19, 2014 4:09 PM
To: Dahl, Donald
Subject: FW: Follow up on 5/22/14 Cape with Audra Parker

Donald, 
 
Can you draft something and run it by Jill and I will send it ‐ again 
 
Ida E. McDonnell, Manager 
Air Permits, Toxics and Indoor Programs Unit 
EPA‐New England, Region 1 
5 Post Office Square 
Boston, MA 02109‐3912 
Phone 617‐918‐1653 
Fax 617‐918‐0653 
 

 

From: Sandy Taylor [mailto:sandyt@saveoursound.org]  
Sent: Tuesday, August 19, 2014 10:20 AM 
To: McDonnell, Ida 
Subject: RE: Follow up on 5/22/14 Cape with Audra Parker 
 
Ida: 
Thank you for your response to our questions, sorry for the delay getting back to you. 
 
We would like to inquire  if any permit has been issued and if there are any documents/correspondence with Cape Wind 
or with any parties outside of EPA on this permit renewal are available for you to send to us? 
 
Again, thank you for response. 
Sandy 
 
Sandy Taylor 
Executive Assistant 
4 Barnstable Road 
Hyannis, MA  02601 
508‐775‐9767 
508‐775‐9725 (f) 
sandyt@saveoursound.org 
www.saveoursound.org 
 

From: McDonnell, Ida [mailto:McDonnell.Ida@epa.gov]  
Sent: Wednesday, August 13, 2014 1:31 PM 
To: Sandy Taylor 
Subject: RE: Follow up on 5/22/14 Cape with Audra Parker 
 
Hi Sandy, 
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I have the following responses to your questions below: 
 

1.     What is the status of EPA’s review of Cape Wind’s extension request? 
 
EPA is currently reviewing the Cape Wind Associates request made on March 7, 2014 to extend the end date of 
the Phase I construction period from September 30, 2015 to September 30, 2017 

2.     What is the status on of Cape Wind request, timeline and process? 
 
EPA will either grant or deny, via a letter, the request to increase the Phase I construction period in accordance 
with Conditions XI.A.1-4 of the Outer Continental Shelf Air Permit OCS-R1-01.  At this time we have not 
established a firm response date to Cape Wind Associates request.  With the recent resolution of the outstanding 
issues involving consultation under the Endangered Species Act, my staff will now focus on reviewing all other 
pertinent information regarding extending the end date for the Phase I construction period.  I have attached to this 
e-mail our letter dated August 12, 2014 to the Bureau of Ocean Energy Management.  Once we have come to a 
decision, our response letter regarding the extension request will be signed by the Regional Administrator. 

3.     Will the public have an opportunity to comment? 
 
Granting or denying the extension of the Phase I construction period does not require modifying the permit.  If the 
permit was required to be modified, EPA would need to follow the process for modifying the permit contained in 
40 CFR parts 55 and 124.  At this time EPA is not planning to conduct a formal public comment period concerning 
the extension request. 

4.     EPA to provide a copy of their decision when made. 
 
EPA will send our decision letter regarding the Phase I construction end date extension to Save Our Sound and 
other interested parties. 

5.     Will you be responding to our comment letter? 
 
We are currently evaluating the comments made in your April 1, 2014 and will respond to you once we complete 
our evaluation. 
 
 

Please feel free to call me if you have any further questions. 
 
Ida E. McDonnell, Manager 
Air Permits, Toxics and Indoor Programs Unit 
EPA‐New England, Region 1 
5 Post Office Square 
Boston, MA 02109‐3912 
Phone 617‐918‐1653 
Fax 617‐918‐0653 
 

 

From: Sandy Taylor [mailto:sandyt@saveoursound.org]  
Sent: Friday, August 08, 2014 2:14 PM 
To: McDonnell, Ida 
Subject: Follow up on 5/22/14 Cape with Audra Parker 
 
Ida: 
I am following up your call with Audra Parker regarding Cape Wind’s CA permit on 5/22/14. 
There were several questions that you were going to get back to us on after reviewing them with Jill Metcalf. 
 

         What is the status of EPA’s review of Cape Wind’s EXTENSION request? 
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         What is the status on of Cape Wind request, timeline and process? 
         Will the public have an opportunity to comment? 
         EPA to provide a copy of their decision when made. 
         Will you be responding to our comment letter (see attached)? 

 
Thank you very much, 
Sandy 
 
 
Sandy Taylor 
Executive Assistant 
4 Barnstable Road 
Hyannis, MA  02601 
508‐775‐9767 
508‐775‐9725 (f) 
sandyt@saveoursound.org 
www.saveoursound.org 
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Schena, Cristeen

From: Sandy Taylor <sandyt@saveoursound.org>
Sent: Tuesday, August 19, 2014 10:20 AM
To: McDonnell, Ida
Subject: RE: Follow up on 5/22/14 Cape with Audra Parker

Ida: 
Thank you for your response to our questions, sorry for the delay getting back to you. 
 
We would like to inquire  if any permit has been issued and if there are any documents/correspondence with Cape Wind 
or with any parties outside of EPA on this permit renewal are available for you to send to us? 
 
Again, thank you for response. 
Sandy 
 
Sandy Taylor 
Executive Assistant 
4 Barnstable Road 
Hyannis, MA  02601 
508‐775‐9767 
508‐775‐9725 (f) 
sandyt@saveoursound.org 
www.saveoursound.org 
 

From: McDonnell, Ida [mailto:McDonnell.Ida@epa.gov]  
Sent: Wednesday, August 13, 2014 1:31 PM 
To: Sandy Taylor 
Subject: RE: Follow up on 5/22/14 Cape with Audra Parker 
 
Hi Sandy, 
 
I have the following responses to your questions below: 
 

1.     What is the status of EPA’s review of Cape Wind’s extension request? 
 
EPA is currently reviewing the Cape Wind Associates request made on March 7, 2014 to extend the end date of 
the Phase I construction period from September 30, 2015 to September 30, 2017 

2.     What is the status on of Cape Wind request, timeline and process? 
 
EPA will either grant or deny, via a letter, the request to increase the Phase I construction period in accordance 
with Conditions XI.A.1-4 of the Outer Continental Shelf Air Permit OCS-R1-01.  At this time we have not 
established a firm response date to Cape Wind Associates request.  With the recent resolution of the outstanding 
issues involving consultation under the Endangered Species Act, my staff will now focus on reviewing all other 
pertinent information regarding extending the end date for the Phase I construction period.  I have attached to this 
e-mail our letter dated August 12, 2014 to the Bureau of Ocean Energy Management.  Once we have come to a 
decision, our response letter regarding the extension request will be signed by the Regional Administrator. 

3.     Will the public have an opportunity to comment? 
 
Granting or denying the extension of the Phase I construction period does not require modifying the permit.  If the 
permit was required to be modified, EPA would need to follow the process for modifying the permit contained in 
40 CFR parts 55 and 124.  At this time EPA is not planning to conduct a formal public comment period concerning 
the extension request. 
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4.     EPA to provide a copy of their decision when made. 
 
EPA will send our decision letter regarding the Phase I construction end date extension to Save Our Sound and 
other interested parties. 

5.     Will you be responding to our comment letter? 
 
We are currently evaluating the comments made in your April 1, 2014 and will respond to you once we complete 
our evaluation. 
 
 

Please feel free to call me if you have any further questions. 
 
Ida E. McDonnell, Manager 
Air Permits, Toxics and Indoor Programs Unit 
EPA‐New England, Region 1 
5 Post Office Square 
Boston, MA 02109‐3912 
Phone 617‐918‐1653 
Fax 617‐918‐0653 
 

 

From: Sandy Taylor [mailto:sandyt@saveoursound.org]  
Sent: Friday, August 08, 2014 2:14 PM 
To: McDonnell, Ida 
Subject: Follow up on 5/22/14 Cape with Audra Parker 
 
Ida: 
I am following up your call with Audra Parker regarding Cape Wind’s CA permit on 5/22/14. 
There were several questions that you were going to get back to us on after reviewing them with Jill Metcalf. 
 

         What is the status of EPA’s review of Cape Wind’s EXTENSION request? 
         What is the status on of Cape Wind request, timeline and process? 
         Will the public have an opportunity to comment? 
         EPA to provide a copy of their decision when made. 
         Will you be responding to our comment letter (see attached)? 

 
Thank you very much, 
Sandy 
 
 
Sandy Taylor 
Executive Assistant 
4 Barnstable Road 
Hyannis, MA  02601 
508‐775‐9767 
508‐775‐9725 (f) 
sandyt@saveoursound.org 
www.saveoursound.org 
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Schena, Cristeen

From: McDonnell, Ida
Sent: Wednesday, August 13, 2014 1:31 PM
To: Sandy Taylor
Subject: RE: Follow up on 5/22/14 Cape with Audra Parker
Attachments: ESA.pdf

Hi Sandy, 
 
I have the following responses to your questions below: 
 

1. What is the status of EPA’s review of Cape Wind’s extension request? 
 
EPA is currently reviewing the Cape Wind Associates request made on March 7, 2014 to extend the end date of 
the Phase I construction period from September 30, 2015 to September 30, 2017 

2. What is the status on of Cape Wind request, timeline and process? 
 
EPA will either grant or deny, via a letter, the request to increase the Phase I construction period in accordance 
with Conditions XI.A.1-4 of the Outer Continental Shelf Air Permit OCS-R1-01.  At this time we have not 
established a firm response date to Cape Wind Associates request.  With the recent resolution of the outstanding 
issues involving consultation under the Endangered Species Act, my staff will now focus on reviewing all other 
pertinent information regarding extending the end date for the Phase I construction period.  I have attached to this 
e-mail our letter dated August 12, 2014 to the Bureau of Ocean Energy Management.  Once we have come to a 
decision, our response letter regarding the extension request will be signed by the Regional Administrator. 

3. Will the public have an opportunity to comment? 
 
Granting or denying the extension of the Phase I construction period does not require modifying the permit.  If the 
permit was required to be modified, EPA would need to follow the process for modifying the permit contained in 
40 CFR parts 55 and 124.  At this time EPA is not planning to conduct a formal public comment period concerning 
the extension request. 

4. EPA to provide a copy of their decision when made. 
 
EPA will send our decision letter regarding the Phase I construction end date extension to Save Our Sound and 
other interested parties. 

5. Will you be responding to our comment letter? 
 
We are currently evaluating the comments made in your April 1, 2014 and will respond to you once we complete 
our evaluation. 
 
 

Please feel free to call me if you have any further questions. 
 
Ida E. McDonnell, Manager 
Air Permits, Toxics and Indoor Programs Unit 
EPA‐New England, Region 1 
5 Post Office Square 
Boston, MA 02109‐3912 
Phone 617‐918‐1653 
Fax 617‐918‐0653 
 



192

 

From: Sandy Taylor [mailto:sandyt@saveoursound.org]  
Sent: Friday, August 08, 2014 2:14 PM 
To: McDonnell, Ida 
Subject: Follow up on 5/22/14 Cape with Audra Parker 
 
Ida: 
I am following up your call with Audra Parker regarding Cape Wind’s CA permit on 5/22/14. 
There were several questions that you were going to get back to us on after reviewing them with Jill Metcalf. 
 

 What is the status of EPA’s review of Cape Wind’s EXTENSION request? 
 What is the status on of Cape Wind request, timeline and process? 
 Will the public have an opportunity to comment? 
 EPA to provide a copy of their decision when made. 
 Will you be responding to our comment letter (see attached)? 

 
Thank you very much, 
Sandy 
 
 
Sandy Taylor 
Executive Assistant 
4 Barnstable Road 
Hyannis, MA  02601 
508‐775‐9767 
508‐775‐9725 (f) 
sandyt@saveoursound.org 
www.saveoursound.org 
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Schena, Cristeen

From: Sandy Taylor <sandyt@saveoursound.org>
Sent: Friday, August 08, 2014 2:14 PM
To: McDonnell, Ida
Subject: Follow up on 5/22/14 Cape with Audra Parker
Attachments: APNS Lte to EPA re permit 4 1 14.pdf

Ida: 
I am following up your call with Audra Parker regarding Cape Wind’s CA permit on 5/22/14. 
There were several questions that you were going to get back to us on after reviewing them with Jill Metcalf. 
 

 What is the status of EPA’s review of Cape Wind’s EXTENSION request? 
 What is the status on of Cape Wind request, timeline and process? 
 Will the public have an opportunity to comment? 
 EPA to provide a copy of their decision when made. 
 Will you be responding to our comment letter (see attached)? 

 
Thank you very much, 
Sandy 
 
 
Sandy Taylor 
Executive Assistant 
4 Barnstable Road 
Hyannis, MA  02601 
508‐775‐9767 
508‐775‐9725 (f) 
sandyt@saveoursound.org 
www.saveoursound.org 
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Schena, Cristeen

From: Stein, Mark
Sent: Thursday, July 10, 2014 3:55 PM
To: Dierker, Carl;Williamson, Timothy;Metcalf, Jill;Walsh-Rogalski, William;Dahl, 

Donald;McDonnell, Ida
Subject: FW: Cape Wind Remand
Attachments: DN 390-1_FDs' Notice_of_Completion_of_Remand.pdf; DN 390-2_FDs' 

Notice_of_Completion_of_Remand.pdf; DN 390-3_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390-4_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390-5_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390-6_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390-7_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390_FDs' Notice_of_Completion_of_Remand.pdf

 
 
Mark A. Stein 
Senior Assistant Regional Counsel 
U.S. EPA ‐ Region 1 
5 Post Office Square, Suite 100 
Mail Code ORA‐18‐1 
Boston, MA 02109‐3912 
 
Tel. (617) 918‐1077 
E‐Fax: (617) 918‐0077 
email: stein.mark@epa.gov 
 

From: Williams, Robert P. (ENRD) [mailto:Robert.P.Williams@usdoj.gov]  
Sent: Thursday, July 10, 2014 1:12 PM 
To: Stein, Mark 
Subject: Cape Wind Remand 
 
Mark, as discussed here are the remand documents, including the letters from BOEM to NMFS and FWS.  Let me know if 
you have any questions.  Thanks. 
 
Rob 

_______  

Robert P. Williams, Trial Attorney  
U.S. Department of Justice  
Environment & Natural Resources Division  
Wildlife & Marine Resources Section  
tel: (202) 305-0206   
fax: (202) 305-0275  
robert.p.williams@usdoj.gov  

This message may contain privileged and confidential information, such as attorney work-product or attorney-
client communications, and is intended solely for the recipient indicated above.  If you have received this 
message in error, please delete it and notify the sender immediately.  Thank you. 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
FISH AND WILDLIFE SERVICE 

WASHINGTON, D.C. 20240 
 
 

       28 May 2014 

In Reply Refer To: 

FWS/ABMO/ECON 

 

Memorandum 

To:   Paul Phifer, Region 5, Assistant Regional Director – Ecological Services 

From:  Andrew Laughland, Ph.D., Division of Economics 

Subject: Analysis of BOEM and Cape Wind Associates Assessments of RPM 2 from the Draft  
Biological Opinion 

 

This memorandum documents consideration of the Fish and Wildlife Service’s (FWS) proposed 

“reasonable and prudent measure” number 2 in the Draft Biological Opinion of October 31, 2008 (RPM 

2). This economic review is being undertaken in response to the Court’s remand to FWS in litigation over 

the Biological Opinion. Specifically, the question is whether or not RPM 2 would have a significant effect 

on the economics of the project.1  

RPM 2 identifies four conditions under which Cape Wind’s turbines would be shut down:  

a. from April 24 to May 15, whenever visibility in the area was reduced to less than one-quarter mile; 

b. from August 20 to September 15, whenever visibility in the area was reduced to less than one-quarter 
mile;  

c. from August 20 to September 15, daily from one hour before sunrise to sunrise; and 

d. From August 20 to September 15, daily from sunset to 8:00 PM.  

1 This review is based largely on a letter from James F. Bennett, MMS, to Michael Amaral, FWS, received  
November 20, 2008, and its attachments: 

• A letter from Geraldine E. Edens, McKenna Long & Aldridge, to Jill Lewandowski, MMS, dated  
November 18, 2008; 

• CWA’s Response to How RPM No. 2 (Operational Adjustments) Would Affect the Viability and Reliability 
of the Proposed Project, dated November 5, 2008; 

• The Fish and Wildlife Service’s “Reasonable and Prudent Measure” No. 2 of the October 31st Draft 
Biological Opinion on the Cape Wind Proposal, by James R. Woehr, MMS, dated November 20, 2008; and 

• Supplemental information for Cape Wind’s response to the USFWS Draft Biological Opinion, dated 
November 6, 2008.  

Information about the power market and cyclical demand was found at the ISO New England web site: 
http://www.iso-ne.com/index.html.  
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The October 31, 2008, Draft Biological Opinion argued that these limited measures to reduce the collision 

risk to staging roseate terns and, to a lesser extent piping plovers, did not affect the project’s economics. 

Cape Wind Associates (CWA) presented arguments that the measures were not minor and therefore not 

justified as RPM’s (CWA’s Response to how RPM No. 2 (Operational Adjustments) would affect the 

viability and reliability of the proposed project, November 5, 2008). I reviewed CWA’s arguments from 

an economic perspective and agree that including RPM 2 would substantially change the economic 

foundation of the project originally before the Bureau of Ocean Energy Management (BOEM; formerly 

the Minerals Management Service (MMS)). 

Context – Project Funding 
Cape Wind is being financed using project funding methods. CWA is an independent firm with no other 

business than building and operating the Cape Wind project. It must demonstrate to investors that this 

project alone will be able to generate the returns necessary to compensate them. Typically, when a large 

firm, such as an electric utility, seeks investors for a new power plant, the entire income stream of the 

company can be used to pay interest and dividends. All of the firm’s assets are available and marketable if 

foreclosure is necessary. With project financing, only the income from the as yet unbuilt project will be 

available to pay interest and dividends. Should the project fail to come to fruition there may be no assets 

to forfeit. Depending on when the firm fails, assets like environmental approvals and partially built towers 

are not marketable. Thus, potential project investors are far more sensitive to risk than investors in 

established enterprises. 

CWA argues that investors will assume the most extreme worst case in assessing the company’s potential 

earnings. The confluence of events that would be required for some of the scenarios considered to come 

to pass are less likely than many other disasters that investors are clearly willing to ignore, e.g. a New 

England earthquake and tsunami. Nevertheless, an analysis based on average conditions without 

addressing the range of possible outcomes is insufficient. Reasonable worst case scenarios must also be 

considered in order to reflect the investor’s point of view. 

Zero Marginal Costs of Operation 
Wind power is unusual in that it has zero marginal cost of production. Once the turbines, towers, and 

infrastructure are built, operations and maintenance costs are the same whether the turbines are turning or 

not. When the wind is sufficient, it requires only a twist of the blades to generate power. This has two 

consequences. When the turbines are running the entire price received is net revenue which can be 

applied to fixed costs. Second, there is no cost savings when the turbines are not turning. There is no price 
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so low that CWA is not better off running its turbines. Thus, the capacity factor2 is as crucial to the firm’s 

profitability as the price received for electricity.  

Capacity Factor Arithmetic 
FWS reviewed climatological records to estimate in the Draft Biological Opinion containing RPM 2 that 

operational adjustments a. and b. will reduce the daylight hours of operation by no more than 4% and 2%, 

respectively, during the relevant seasonal periods, or 19.5 hours in an average year. Operational 

adjustments c and d require 21 hours and 27 hours of shutdown annually. The FWS estimate totals 67.5 

hours per year or 0.77% of the annual possible 8,760 hours (=365 days*24 hours/day) of operation.  

CWA’s business plan is based on a 37.1% capacity factor. That is, the firm believes that it will only be 

able to operate its turbines 37.1% of the time or 3,250 hours per year. If all of the hours of shutdown 

mandated by RPM 2 would have been hours when the turbines could have operated, the 67.5 hours lost is 

2.1% of the total annual output of the project. Thus even using FWS average visibility assumptions, RPM 

2 would have a substantial impact on project performance.  

Given the sensitivity of project investors to risk, CWA argues that the possible RPM 2 operational 

adjustments a. and b. shutdowns should be considered to encompass the entire time during which they 

could be invoked, not just the amount of time suggested by average climatological records. That is the 

shutdowns could eliminate all of the daylight hours for 49 days of the year, 663 hours, rather than the 

FWS calculated 19.5 hours. Assuming these are hours when the turbines could have operated, the 

shutdowns represent 22% of the project’s anticipated operating time. These are extreme and implausible 

assumptions.  A more reasonable worst case would use the worst visibility year ever encountered during 

that period and planned maintenance schedules to determine the number of operating hours that may be 

lost to the shutdowns. Clearly, the result would be a substantial loss of production but not as disastrous as 

CWA suggests.  

Power Price Cycles 
CWA is likely to contract its output and renewable energy credits to power utilities before construction 

begins in order to lock in a price and market. The contracts establish a fixed price for a proportion of 

output. If sufficient contract buyers are not found for all of Cape Wind’s output, the remainder will be 

sold in the ISO-New England hourly auction. Power prices are highly sensitive to weather and time of 

day. Hot August afternoons can send the auction price soaring as more expensive peaking power must be 

tapped to meet air conditioning demand.  Swings from $30/MwH in the morning to $190/MwH in the 

afternoon are not unusual. Such times are highly profitable to zero marginal cost firms, like CWA, as they 

2 Capacity factor is the proportion of time the plant will be online.  
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benefit from the price run up without incurring any added cost. The August 20 to September 15 

shutdowns of operational adjustments b and d will affect the firm’s bottom line much more than the 

simple calculation of hours lost would imply.   

Wind Patterns 
A sea breeze occurs when air over land heats up faster than air over the water and the colder air is drawn 

ashore by the reduction in pressure. CWA anticipates generating significant amounts of power as a result 

of sea breezes that develop during summer afternoons on Cape Cod. The evening shutdown required in 

operational adjustment d occurs just as the sea breeze will be beginning to ebb. Feathering turbines at that 

time will mean CWA misses a productive wind opportunity on summer days.  

Conclusions 
Offshore wind energy production is a risky venture. Not only is the technology untried in stormy New 

England waters, the regulatory framework for offshore renewable energy is just forming and has changed 

over the last few years. Understandably, investors need to assess all of the risks of the project skeptically. 

Particularly because the project structure leaves no assets with alternative uses should some element of 

the project fail. That said, investors who are too risk-averse will miss a golden opportunity.  

With a project funding model and a relatively low capacity factor, any additional shutdowns for Cape 

Wind will affect the financing and profitability of the project. When those shutdowns occur at times of 

high prices and high likelihood of usable winds, their impact is multiplied. These circumstances mean that 

RPM 2 would produce a substantial change in the operations and earning power of the project from what 

was proposed to BOEM.  
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areas in Falmouth, MA, New Bedford, MA and Quonset Point, RI and the project site, as well as 
the underwater area where effects of the project (i.e., increases in suspended sediment and 
underwater noise) will be experienced.  The action area is largely consistent with the area 
identified as Nantucket Sound, but also includes the vessel transit routes outside of the Sound.   
 
CONSULTATION HISTORY  
Cape Wind Associates began preliminary work on siting and designing a wind energy project in 
2000.  In November 2001, Cape Wind applied for a permit from the US Army Corps of Engineers 
(ACOE) to construct and operate a wind-powered electrical generating facility on Horseshoe 
Shoal in Nantucket Sound, Massachusetts.  Informal consultation between NMFS and the ACOE 
continued throughout 2001-2004.   
 
In August 2005, the Energy Policy Act of 2005 gave the Department of the Interior’s (DOI) 
Minerals Management Service (now BOEM) authority for issuing leases, easements or rights-of-
way for alternative energy projects on the Outer Continental Shelf (OCS).  At this time, purview 
over the Cape Wind proposal was transferred from the ACOE to BOEM.   
 
We began discussing consultation requirements with BOEM in January 2006.  Consultation was 
initiated on May 22, 2008 and completed with the issuance of a Biological Opinion on November 
18, 2008.  In the spring of 2010, over 90 North Atlantic right whales were observed in Rhode 
Island Sound and nearby waters, including areas to be transited by project vessels originating from 
the staging site at Quonset, RI.  While right whales were not sighted in the area proposed for 
construction (i.e., the project footprint on Horseshoe Shoal within Nantucket Sound), right whales 
were observed in nearby areas and along the route that would be used by vessels moving between 
the project footprint and the project staging area near Quonset, RI.  When compared to sightings in 
previous years, these sightings represent a higher than average number of right whales in the 
action area and nearby areas.  As noted in BOEM’s July 13, 2010 letter to us, these sightings 
represented new information that when analyzed may have revealed effects of the action that may 
affect listed species in a manner or to an extent not previously considered.  We concurred with 
BOEM’s determination that reinitiation of consultation was appropriate; specifically, to consider 
the new information on the presence of right whales in the action area.  Consultation was 
reinitiated on July 26, 2010.  On October 6, 2010 a lease was signed by Secretary of the Interior 
Ken Salazar and Cape Wind Associates President Jim Gordon. The lease has a 33-year term.  
Consultation was completed with the issuance of a Biological Opinion on December 30, 2010.   
 
DECEMBER 30, 2010 BIOLOGICAL OPINION  
We determined the action considered in the Opinion may affect the following endangered or 
threatened species under our jurisdiction: North Atlantic right whale (Eubalaena glacialis), 
humpback whale (Megaptera novaeangliae), fin whale (Balaenoptera physalus), and several sea 
turtle species.  The Opinion includes an analysis of effects resulting from construction, operation, 
maintenance and decommissioning of the project, as well as the effects of a post-lease geophysical 
and geotechnical survey and certain non-routine and accidental events.  We determined that, with 
the exception of certain acoustic effects to sea turtles, any adverse effects associated with the 
proposed activities were insignificant and/or discountable.  With regard to acoustic effects on sea 
turtles, we anticipated a small level of take would occur but that it was not likely to jeopardize 
their continued existence.  As a result, we included an ITS exempting the predicted amount of sea 
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turtle take.  With regard to ESA-listed whales, we concluded that all effects to them were 
insignificant and discountable; therefore, the action was not likely to adversely affect and not 
likely to jeopardize them. 
 
LITIGATION HISTORY 
The case, Public Employees for Environmental Responsibility et al., v. Beaudreau et al., 1:10-cv-
01067-RBW (D.D.C., March 14, 2014), consolidates four challenges related to the Cape Wind 
renewable energy project.   The Plaintiffs, a coalition of environmental organizations, the 
Wampanoag Tribe of Gay Head, several individuals, and a municipality in Massachusetts, alleged 
that the U.S. Fish and Wildlife Service (FWS), Bureau of Ocean Energy Management (BOEM), 
NOAA, the U.S. Coast Guard, and the U.S. Army Corps of Engineers violated a number of federal 
environmental and procedural statutes when they issued decisions relating to the Cape Wind 
project.  
 
Claims Against NMFS’ Biological Opinion 
As discussed above, in the Opinion, we concluded, in part, that the project was not likely to 
adversely affect right whales and that incidental take was not likely to occur.  Consequently, we 
did not issue an Incidental Take Statement for right whales.  The Opinion also analyzed the effects 
of the action on sea turtles.  NOAA predicted incidental take of sea turtles and issued an Incidental 
Take Statement for them.  Plaintiffs claimed that the Opinion underestimated impacts to right 
whales and sea turtles and that it violated the Endangered Species Act by failing to include an 
Incidental Take Statement for right whales.   
 
Court decision 
On March 14, 2014, the district court denied Plaintiffs’ claims that we underestimated impacts on 
right whales and sea turtles.  However, notwithstanding our determination that the project is “not 
likely to adversely affect” right whales, the court held that we were required to issue an Incidental 
Take Statement for right whales.  The court relied on 50 C.F.R. 402.14(g)(7), which states that 
NOAA Fisheries must “formulate a statement concerning incidental take, if such take may occur,” 
and a Fish and Wildlife Service case, Pacific Shores Subdivision California Water District v. U.S. 
Army Corps of Engineers, 538 F. Supp.2d 242, 261 (D.D.C. 2008), which relied on the same 
regulatory provision, to conclude that an Incidental Take Statement is required when take “may 
occur.”  The court noted that the term “may” is broadly interpreted under the ESA regulations, and 
reasoned that the requirement for an Incidental Take Statement is triggered by the possibility of 
take, even if it is unlikely.  The court concluded that take “may occur,” because the Opinion 
discussed the fact that right whales have traversed part of the action area as well as the routes 
traveled by the project vessels.  The court referenced the Section 7 Consultation Handbook, which 
states that when incidental take is not anticipated, NOAA should include a statement that reads 
“[t]he Service does not anticipate the proposed action will incidentally take any (species).”  The 
court pointed out that the Opinion never stated that incidental take would not occur or was not 
anticipated.  The court also discussed the regulatory requirement to reinitiate consultation if, 
among other things, the amount or extent of taking specified in the incidental take statement is 
exceeded (criterion (a)), or new information reveals effects of the action that may affect listed 
species in a manner or to an extent not previously considered (criterion (b)).  The court stated that 
the agency should have provided an Incidental Take Statement for right whales and, in it, 
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addressed when reinitiation would be triggered. The court remanded the Opinion to NOAA and 
ordered us to issue an Incidental Take Statement for right whales.   
 
PROPOSED AMENDMENT OF THE ITS 
To address the court's remand order, we are amending the existing Incidental Take Statement for 
sea turtles to state that we do not anticipate the proposed action will incidentally take any right 
whales, humpbacks, and fin whales. While the remand order (and the plaintiff’s complaint) was 
specific to right whales, we are also addressing humpback and fin whales in the amended 
Incidental Take Statement. Because our conclusions for humpback and fin whales are the same as 
for right whales, it is also appropriate to make a “no take anticipated” statement for these species. 
 
The statement that we do not anticipate the proposed action will incidentally take any of the 
whales tracks the language recommended by the Joint FWS-NMFS Section 7 Consultation 
Handbook (page 4-48) in situations where NMFS concludes take is not reasonably likely to occur.  
The court relied, in part, on this language in the Consultation Handbook to arrive at its holding 
that we must issue an Incidental Take Statement for right whales.  In addition, to address the 
court’s discussion of the triggers for reinitiation, the Incidental Take Statement will state that, for 
the whales, the amount or extent of take we anticipate is zero.  In a footnote, the court identified 
cases in which other courts have determined that, generally speaking, an incidental take level of 
zero is valid, but that it was up to the agency to determine whether “zero” is appropriate in this 
situation.  In the Biological Opinion, we explained that all effects to the three species of ESA-
listed whales from the proposed action would be insignificant or discountable as those terms are 
defined in the Consultation Handbook1  and, therefore, the proposed action was not likely to 
adversely affect the whales.  Consequently, the Opinion concluded take was not likely to occur. 
(See, e.g., pp. 85-124).  Given the  record for this action establishing that take is not reasonably 
likely to occur and the Consultation Handbook’s direction to specify the amount of incidental take 
that is reasonably likely to occur, we conclude that setting the incidental take amount at zero is 
appropriate.  
 
Setting the amount of take at zero sets a clear trigger for reinitiation: If one take were to occur, it 
would exceed the amount or extent specified (zero) and trigger reinitiation under criterion (a) (see 
50 CFR § 402.16).  One take would also constitute new information not previously considered 
under criterion (b), given the available information at the time supported a finding that the 
proposed action was not likely to adversely affect listed whales and, therefore, that incidental take 
was not reasonably likely to occur, conclusions the court upheld.  In addition, the jeopardy 
analysis clearly does not examine what the impact to the species would be if a take of a right, 
humpback, or fin whale were to occur.  Reinitiation would be required in order to conduct such an 
analysis.   

1 The Consultation Handbook states that a “not likely to adversely affect” determination is “the appropriate conclusion 
when effects on listed species are expected to be discountable, insignificant, or completely beneficial….Insignificant 
effects relate to the size of the impact and should never reach the scale where take occurs. Discountable effects are 
those extremely unlikely to occur. Based on best judgment, a person would not: (1) be able to meaningfully measure, 
detect, or evaluate insignificant effects; or (2) expect discountable effects to occur” (page xv-xvi).  In addition to 
advising consulting biologists to state, “The Service does not anticipate the proposed action will incidentally take any 
[species]” if take is not anticipated to occur, the Consultation Handbook also states that the section of an Incidental 
Take Statement on the amount or extent of take outlines the amount that is anticipated and expresses the number of 
individuals reasonably likely to be taken (page 4-47). 
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The amended Incidental Take Statement also states that we are not requiring any Reasonable and 
Prudent Measures and Terms and Conditions to minimize take of right whales, humpback whales 
or fin whales. Because we do not anticipate any incidental take of these whale species, there is no 
amount or extent of incidental take to minimize and, therefore, reasonable and prudent measures 
are not necessary or appropriate. 
  
We have considered whether there is sufficient monitoring and reporting in place to allow us to 
know if take does occur.  As discussed in the 2010 Opinion, several monitoring requirements are 
part of the proposed action.  These measures are included as requirements of the lease granted to 
Cape Wind on November 1, 2010.2  Specific to whales, Cape Wind is required to post a look out 
on all vessels associated with the project.  This lookout must be on watch for whales and be in 
direct communication with the vessel captain so that if a whale is spotted, speed can be reduced 
and whales can be avoided.  Part 9(1)(b)(ii) of the lease requires compliance with Notice to 
Lessee’s (NTL) 2007-GO4, which requires reporting of any strikes of marine mammals to BOEM 
and NMFS within 24 hours.  In the unanticipated event that a whale is struck, the incident must be 
reported to BOEM and NMFS within 24 hours.  The combination of the dedicated lookout and the 
reporting requirement ensures that if a whale is struck by a project vessel, we would be promptly 
informed and consultation could be reinitiated.  Dedicated observers are also required during the 
geophysical surveys and during pile driving.  While we do not anticipate listed whales will be in 
the exclusion zone at the time the survey equipment is operating or pile driving is taking place, if 
project personnel do observe one or more, they must communicate those observations and initiate 
shut down provisions.  Although the accompanying Opinion explains that listed whales are 
extremely unlikely to be in the action area, the requirement to monitor the Right Whale Sightings 
Advisory System (http://www.nefsc.noaa.gov/psb/surveys/) is an important complement to 
observing the exclusion zones.  Monitoring the Right Whale Sightings Advisory System would 
enable project personnel to know if right whales have been sighted in the action area, including 
beyond the exclusion zones.  All observations of protected species must be promptly reported to 
NMFS and all observations of injured or dead animals must be reported within 24 hours.  
Reporting of injured or dead whales is required during pile driving, the jet plow operations for 
cable laying, and the geophysical surveys by Section 9(1)(f), 9(1)(k), and 9(1)(l) of Addendum C 
of the lease document. These measures ensure that if the incidental take of a whale were to occur 
during any project activity, it will be detected and we will be notified so that consultation can be 
reinitiated.   
 
We have determined these monitoring and reporting requirements will enable us to know when a 
take, if any, occurs.  Requiring different monitoring and reporting measures would duplicate effort 
for no apparent benefit to listed species.   Therefore, no additional monitoring and reporting 
requirements are necessary or appropriate; the ITS will require the same monitoring and reporting 
measures as those required by the lease to ensure that if the amount of take (zero) is exceeded, we 
will be informed promptly, and consultation will be reinitiated.   No other monitoring or reporting 
requirements are necessary. 
 

2 Lease document available at: 
http://www.boem.gov/uploadedFiles/BOEM/Renewable_Energy_Program/Studies/CapeWind_signed_lease.pdf 
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According to ESA Section 7(b)(4), if NMFS concludes that the taking of an ESA-listed marine 
mammal will not jeopardize its continued existence and such taking is authorized under Section 
101(a)(5) of the MMPA, the agency must issue an Incidental Take Statement that, in part, 
specifies those measures necessary to comply with Section 101(a)(5) with regard to such taking.  
To address this interplay of the ESA and MMPA, the amended Incidental Take Statement will also 
indicate that, because we determined that we do not anticipate any incidental take of ESA-listed 
whales will occur, no take authorization is required under the MMPA for purposes of the ESA. 
 
MMPA INCIDENTAL HARASSMENT AUTHORIZATION 
In July 2011, pursuant to section 101(a)(5)(D) of the Marine Mammal Protection Act, Cape Wind 
applied for authorization to harass small numbers of marine mammals incidental to the high 
resolution geophysical survey.  The application was for the incidental take by Level B harassment 
only of minke whale (Balaenoptera actuorostrata), Atlantic white-sided dolphin (Lagenorhynchus 
acutus), harbor porpoise (Phocoena phocoena), gray seal (Halichoerus grypis), and harbor seal 
(Phoca vitulina).  These species are protected under the MMPA but are not listed as threatened or 
endangered under the ESA.  NMFS Office of Protected Resources issued an Incidental 
Harassment Authorization (IHA) on December 22, 2011.  During the summer of 2012, Cape Wind 
completed their geotechnical surveys and approximately 20% of the geophysical surveys; no 
incidental take of marine mammals was observed.  In December 2012, Cape Wind applied to 
renew their IHA so that the surveys could be completed in 2013.  A new IHA was issued on 
March 21, 2013.  Surveys were not carried out in 2013.  In December 2013, Cape Wind applied 
for an additional IHA for the remainder of the surveys, now scheduled to occur in 2014.  The 
Office of Protected Resources is in the midst of processing this application and, in February issued 
a notice of a proposed IHA in the Federal Register (79 FR 6167, February 3, 2014).  NMFS did 
not propose to authorize any take of listed whales.  The final IHA was issued on April 25, 2014 
(79 FR 25835-25844, May 6, 2014).  The IHA will require CWA to abide by certain mitigation 
measures to further reduce the risk of taking marine mammals.  Those measures include:  
establishment of an exclusion zone; shut down and delay procedures; soft-start procedures; 
monitoring of the exclusion zone; and reporting of all observations of marine mammals.  These 
measures are consistent with the measures required by the amended Incidental Take Statement.    
 
On April 24, 2014, we completed ESA section 7 informal consultation on issuance of the IHA by 
NMFS to Cape Wind authorizing the take (by Level B harassment) of five non-ESA listed marine 
mammals (minke whale, Atlantic white-sided dolphin, harbor porpoise, gray seal, and harbor 
seal).  In the consultation letter, we determined the effects of the geophysical survey have already 
been the subject of consultation and the only additional action proposed by the Office of Protected 
Resources is authorizing Level B harassment of these five non-ESA listed marine mammals. This 
authorization does not introduce any new effects to ESA listed species beyond those considered in 
the 2010 Biological Opinion issued to BOEM. We concurred with the determination that: (a) 
ESA-listed marine mammals are extremely unlikely to be in the action area, (b) they are extremely 
unlikely to be affected by disturbing or injurious sound levels, and (c) sufficient mitigation 
measures are required to ensure there is no take of listed marine mammals. As a result, we 
concurred with the determination that effects of the proposed permit action on ESA-listed marine 
mammals will be insignificant and discountable and that the action is therefore not likely to 
adversely affect ESA-listed marine mammals under NMFS jurisdiction. Therefore, no further 
consultation pursuant to section 7 of the ESA is required. The take of sea turtles during survey 
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activities is outside the scope of the consultation on the proposed IHA, but is addressed by the 
2010 Biological Opinion on the overall Cape Wind project and this amended Incidental Take 
Statement. 
 
REINITIATION TRIGGERS 
As provided in 50 CFR 402.16, reinitiation of formal consultation is required where discretionary 
federal agency involvement or control over the action has been retained (or is authorized by law) 
and if: (a) the amount or extent of incidental take is exceeded; (b) a new species is listed or critical 
habitat designated that may be affected by the action; (c) the agency action is subsequently 
modified in a manner that causes an effect to the listed species or critical habitat not considered in 
this opinion; or (d) new information reveals effects of the action that may affect listed species or 
critical habitat in a manner or to an extent not previously considered.  We have reviewed these 
triggers to determine if there is any cause to reinitiate the consultation, in addition to amending the 
Incidental Take Statement.   
 
The only activities that have taken place to date are the geotechnical surveys and approximately 
20% of the scheduled geophysical surveys (completed in 2012, remaining surveys currently 
scheduled for 2014).  No take of any listed species was anticipated to occur as a result of the 
geotechnical surveys, and we have no information indicating that any take did occur.  Under the 
terms of the Incidental Take Statement, Cape Wind is required to report any observed injury or 
mortality of sea turtles to us within 24 hours.  As required by Part 9(1)(f) of Addendum C of the 
November 1, 2010 lease, Cape Wind is required to report any observed injury or mortality of a 
marine mammal within 24 hours; we did not receive any reports in 2012.  We are not aware of any 
modifications to the proposed action that would cause effects to listed species or critical habitat 
not considered in the 2010 Opinion and are not aware of any new information that reveals effects 
of the action that may affect listed species or critical habitat or to an extent not previously 
considered.   
 
Since the 2010 Opinion was completed, new species have been listed.  On March 16, 2010, NMFS 
proposed to list 9 Distinct Population Segments (DPS) of loggerhead sea turtle, one of which (the 
Northwest Atlantic DPS) occurs in the Cape Wind action area.  The final rule listing the 
Northwest Atlantic DPS as threatened was published on September 22, 2011.  Our 2010 Cape 
Wind Opinion considered effects of the action of loggerhead sea turtles as they were listed at that 
time (as one species with global distribution).  In our December 30, 2010 Cape Wind Opinion, we 
addressed the proposed listing (see p. 123) and determined that a conference was not required.  
Following the publication of the final rule, we prepared a Memorandum to the Record (enclosed 
for your reference) memorializing our determination that the effects analysis and jeopardy analysis 
included in the 2010 Cape Wind Opinion remains valid for the Northwest Atlantic DPS.  
Reinitiation based on this new listing is not required.  In July 2013, we proposed to designate 
critical habitat for the Northwest Atlantic DPS; however, the Cape Wind action area does not 
overlap with the proposed critical habitat area.  Therefore, a conference on the effects of the Cape 
Wind project on proposed loggerhead sea turtle critical habitat is not required.   
 
Responding to the court’s remand order does not trigger reinitiation of consultation.  As discussed 
above, the court upheld the Biological Opinion’s effects analysis, but ordered the agency to issue 
an Incidental Take Statement for right whales.  Given the underlying effects analysis and no 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 
 
PUBLIC EMPLOYEES FOR ENVIRONMENTAL 
RESPONSIBILITY, et al.,     
 
Plaintiffs,      
  
v.  
       
WALTER CRUICKSHANK,1 et al., 
 
Defendants, and 
 
CAPE WIND ASSOCIATES, LLC,  
 
Intervenor.  

 
 
 
Civil No. 10-cv-01067-RBW-DAR 
 
consolidated with  
No. 10-cv-01079-RBW 
No. 10-cv-01073-RBW 
No. 11-cv-01238-RBW 
 

 
ALLIANCE TO PROTECT NANTUCKET 
SOUND, et al., 
 
Plaintiffs, 
 
v. 
 
S.M.R. JEWELL, et al., 
 
Defendants, and 
 
CAPE WIND ASSOCIATES, LLC,  

     
Intervenor. 

FEDERAL DEFENDANTS’ 
NOTICE OF COMPLETION OF 
REMANDS 
 
 

TOWN OF BARNSTABLE, MASSACHUSETTS, 
 
Plaintiff, 
 
v. 
 
S.M.R. JEWELL, et al., 
         
Defendants, and 
 
CAPE WIND ASSOCIATES, LLC, 
 
Intervenor. 

 

                                                 
1 Walter Cruickshank, Acting Director of the Bureau of Ocean Energy Management, is 
substituted for his predecessor, Tommy Beaudreau, pursuant to Federal Rule 25(d). 
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THE WAMPANOAG TRIBE OF GAY HEAD 
(AQUINNAH) 
 
Plaintiff, 
 
v. 
 
WALTER CRUICKSHANK, et al., 
 
Defendants, and 
 
CAPE WIND ASSOCIATES, LLC,  
 
Intervenor. 

 

 
   

Federal Defendants hereby provide notice that the U.S. Fish &Wildlife Service (“FWS”) 

and National Marine Fisheries Service (“NMFS”) have completed their respective remands in 

response to the Court’s March 14, 2014 Order and Memorandum Opinion (ECF Nos. 370 & 

371), which remanded a reasonable and prudent measure included in an incidental take statement 

in FWS’ biological opinion and an incidental take statement included in NMFS’ biological 

opinion with respect to right whales.  Copies of FWS’ and NMFS’ remand documents are 

attached hereto, along with letters of receipt from the Bureau of Ocean Energy Management 

(“BOEM”). 

With the completion of the aforementioned remands, all claims of all parties have been 

resolved, and entry of final judgment pursuant to Federal Rule of Civil Procedure 58(a) is 

warranted. 

  DATED:  July 2, 2014 

Respectfully Submitted,  
 

SAM HIRSCH 
Acting Assistant Attorney General 
Environment & Natural Resources Division 
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SETH M. BARSKY, Section Chief 
KRISTEN L. GUSTAFSON, Assistant Chief 
  
/s/ Robert P. Williams                                                              
ROBERT P. WILLIAMS,  
Trial Attorney (DC Bar No. 474730) 
U.S. Department of Justice 
Environment & Natural Resources Division 
Wildlife & Marine Resources Section 
Ben Franklin Station, P.O. Box 7611 
Washington, DC 20044-7611 
Phone: (202) 305-0206 
Fax: (202) 305-0275 
Email: robert.p.williams@usdoj.gov 
 
JAMES D. GETTE 
Acting Chief, Natural Resources Section 
Environment and Natural Resources Division 
 
/s/ Luther L. Hajek      
LUTHER L. HAJEK 
Trial Attorney (D.C. Bar No. 467742) 
U.S. Department of Justice 
Environment & Natural Resources Division 
Natural Resources Section 
999 18th Street 
South Terrace, Suite 370 
Denver, CO 80202 
Telephone: (303) 844 1376 
Facsimile: (303) 844 1350 
E-mail: Luke.Hajek@usdoj.gov 
 
/s/ Reuben Schifman   
REUBEN SCHIFMAN, New York Bar 
KRISTOFOR R. SWANSON 
Trial Attorney (Colo. Bar No. 39378) 
U.S. Department of Justice 
Environment & Natural Resources Division 
Natural Resources Section 
Ben Franklin Station, P.O. Box 7611 
Washington, D.C. 20044-7611 
Telephone: (202) 305-0248, (202) 305-4224 
Facsimile: (202) 305-0506 
E-mail: Reuben.Schifman@usdoj.gov 
E-mail: Kristofor.Swanson@usdoj.gov 
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JESSICA O’DONNELL 
Trial Attorney (D.C. Bar No. 473166) 
U.S. Department of Justice 
Environment & Natural Resources Division 
Environmental Defense Section 
Ben Franklin Station, P.O. Box 7611 
Washington, D.C. 20044-7611 
Telephone: (202) 305-0851 
Facsimile: (202) 514-8865 
E-mail: Jessica.O’Donnell@usdoj.gov 
 
Attorneys for Federal Defendant 
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Schena, Cristeen

From: Stein, Mark
Sent: Thursday, July 10, 2014 3:55 PM
To: Williams, Robert  P. (ENRD)
Subject: RE: Cape Wind Remand

Rob ‐ Thanks for sending these along! 
 
Mark A. Stein 
Senior Assistant Regional Counsel 
U.S. EPA ‐ Region 1 
5 Post Office Square, Suite 100 
Mail Code ORA‐18‐1 
Boston, MA 02109‐3912 
 
Tel. (617) 918‐1077 
E‐Fax: (617) 918‐0077 
email: stein.mark@epa.gov 
 

From: Williams, Robert P. (ENRD) [mailto:Robert.P.Williams@usdoj.gov]  
Sent: Thursday, July 10, 2014 1:12 PM 
To: Stein, Mark 
Subject: Cape Wind Remand 
 
Mark, as discussed here are the remand documents, including the letters from BOEM to NMFS and FWS.  Let me know if 
you have any questions.  Thanks. 
 
Rob 

_______  

Robert P. Williams, Trial Attorney  
U.S. Department of Justice  
Environment & Natural Resources Division  
Wildlife & Marine Resources Section  
tel: (202) 305-0206   
fax: (202) 305-0275  
robert.p.williams@usdoj.gov  

This message may contain privileged and confidential information, such as attorney work-product or attorney-
client communications, and is intended solely for the recipient indicated above.  If you have received this 
message in error, please delete it and notify the sender immediately.  Thank you. 

 



196

Schena, Cristeen

From: Williams, Robert  P. (ENRD) <Robert.P.Williams@usdoj.gov>
Sent: Thursday, July 10, 2014 1:12 PM
To: Stein, Mark
Subject: Cape Wind Remand
Attachments: DN 390-1_FDs' Notice_of_Completion_of_Remand.pdf; DN 390-2_FDs' 

Notice_of_Completion_of_Remand.pdf; DN 390-3_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390-4_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390-5_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390-6_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390-7_FDs' 
Notice_of_Completion_of_Remand.pdf; DN 390_FDs' Notice_of_Completion_of_Remand.pdf

Mark, as discussed here are the remand documents, including the letters from BOEM to NMFS and FWS.  Let me know if 
you have any questions.  Thanks. 
 
Rob 

_______  

Robert P. Williams, Trial Attorney  
U.S. Department of Justice  
Environment & Natural Resources Division  
Wildlife & Marine Resources Section  
tel: (202) 305-0206   
fax: (202) 305-0275  
robert.p.williams@usdoj.gov  

This message may contain privileged and confidential information, such as attorney work-product or attorney-
client communications, and is intended solely for the recipient indicated above.  If you have received this 
message in error, please delete it and notify the sender immediately.  Thank you. 
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Schena, Cristeen

From: ESS Group, Inc. <jamie@essgroup.ccsend.com> on behalf of ESS Group, Inc. 
<news@essgroup.com>

Sent: Friday, June 20, 2014 11:51 AM
To: Spalding, Curt
Subject: Regulatory News: Clean Water Act, BOEM Leasing & More

Having trouble viewing this email? Click here  
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Reminders! 
MCP REVISIONS TAKE EFFECT 6/20 
Learn more about the Massachusetts 
Contingency Plan changes. 

MASSDEP WETLANDS, 
WATERWAYS, AND WATER 
QUALITY CERTIFICATION  
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MassDEP's revised Wetlands, 
Waterways, and Water Quality 
Certificate regulations have yet to be 
released, but are expected. Stay tuned 
to ESS for impending changes!  
  
You can read more about the proposed 
changes here. 
  

 

 

 

Quick Links 

 
EPA's Public Comment Period for 
"Waters of the U.S." Extended to 10/20 
   
On April 21, 2014, the United 
States Environmental Protection 
Agency and the U.S. Army 
Corps of Engineers jointly 
released a new proposed 
rule  that amends the definition 
of "waters of the U.S." to 
increase Clean Water  
Act transparency and 
predictability.  
  
The proposed rule expands federal jurisdiction to the following 
bodies of water:   

 All waters used, or previously used, in interstate or 
foreign commerce 

 The territorial seas 
 All impoundments of a traditional navigable water, 

interstate water, the territorial seas or a tributary 
 All tributaries of a traditional navigable water, 

interstate water, the territorial seas or impoundment 
 All waters, including wetlands, adjacent to a traditional 

navigable water, interstate water, the territorial seas, 
impoundment or tributary 

 On a case-by-case basis, other waters, including 
wetlands, provided that those waters alone, or in 
combination with other similarly situated waters, 
including wetlands located in the same region, have a 
significant nexus to a traditional navigable water 

The public comment period for the proposed rule has now 
been extended to October 20, 2014. 
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BOEM Announces Leasing of Nation's 
Largest Offshore Wind Energy Area off 
Massachusetts 
   
The Bureau of Ocean Energy 
Management (BOEM) announced 
on June 18, 2014 that more than 
742,000 acres off the coast of 
Massachusetts will be available 
for commercial wind energy 
leasing, making this the largest 
offshore wind energy lease area 
in the nation. 

The proposed Wind Energy Area, which is set to be released 
as four separate leases, is located approximately 12 miles 
offshore from the northern boundary of Massachusetts and 
covers an area 33 miles long and 47 miles wide.  

BOEM has previously awarded five commercial wind energy 
leases off the Atlantic coast, including the Cape Wind Project 
in Nantucket Sound, Massachusetts. BOEM is expected to 
hold additional auctions for Wind Energy Areas offshore 
Maryland and New Jersey later this year.  

Comments on the proposed lease area, as well as 
applications to participate in the auction, are due on August 
18, 2014. Public comments may be submitted at 
www.regulations.gov under Docket No. BOEM-2014-0034.  
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